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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 



ELF-MAN, LLC, 



Plaintiff, 



vs. 



RYAN LAMBERSON, 



Defendant. 



No. 2:13-CV-0395-TOR 

DEFENDANT LAMBERSON' S 
MOTION TO COMPEL DISCOVERY 
OR FOR ISSUANCE OF LETTERS 
OF REQUEST 

Without Oral Argument 



Defendant moves the court for an Order to Compel plaintiff to produce its 



identified fact witnesses Michael Patzer and Daniel Macek for deposition in 



Spokane. Alternatively, defendant requests issuance of Letters of Request to allow 



deposition of these individuals in Germany. This Motion is made pursuant to Fed. 



R. Civ. P. 37 and is supported by the Declaration of Jeffrey R. Smith. 
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Plaintiff filed its case against 29 John Doe defendants, including Mr. 
Lamberson, whose case has since been severed. Plaintiff alleges that Mr. 
Lamberson has engaged in copyright infringement of the direct-to-DVD movie Elf- 
Man. Plaintiffs Initial Disclosures identify only two fact witnesses to the alleged 
infringement: Michael Patzer and Daniel Macek. Both Mr. Patzer and Mr. Macek 
are identified as having the identical address of Heilbronnerstr. 150, 70191 in 
Stuttgart, Germany. 

As alleged in the First Amended Complaint (ECF No. 3 at fj[ 119-122, 126- 
133), under the mechanics of bit torrent, the user locates a link to a desired torrent 
file, clicks the link, and the user's bit torrent client opens the torrent file which (i) is 
an index of the constituent "bits" or "pieces" of the underlying work, and (ii) points 
the user's web browser to a tracker to manage seeking, finding and downloading the 
constituent pieces until each of the pieces in the index is located and received. In 
this way, a user in a swarm could in fact copy the entirety of the work that is the 
subject of the torrent file. 

Apparently, Mr. Patzer has designed and implemented software that allows its 
operator to join bit torrent swarms and to download movies from bit torrent, just as 
it alleges the defendants have done. Smith Dec. at \ 11, Exhibit E, filed under seal. 
Apparently, Mr. Patzer's software allows the operator who is downloading the 
movie in question to "see" the purported IP addresses of the others in the swarm. 
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The discovery produced to date shows that Mr. Patzer's software does an automatic 
"handshake" with each of the users in the swarm, then the software sends a request 
for a certain "piece" of the work to each other user, and then the software captures 
the IP addresses of the others in the swarm who happen to upload a bit or piece to 
the operator. These logs of IP addresses from whom a bit has been received then 
become the "evidence" for plaintiffs case. (Id.) Plaintiff has yet to explain the role 
of Mr. Macek, but presumably, he is either the operator of the software or he is the 
person who will interpret any "reports" that Mr. Patzer's software can generate. 

Plaintiffs First Amended Complaint does not address the limitations of this 
investigation - limitations which are obvious and numerous: 

1. Apparently, Mr. Patzer's software does not account for the numerous 
"false positive" possibilities, including the accuracy of the harvested IP addresses, 
even though the person in the swarm may be "spoofing" his or her IP address, since 
certain bit torrent software allows for IP address spoofing. 

2. Apparently, the software has no way to verify the actual person who 
might be in the swarm, even if the IP address is accurate. The software does not 
engage the person in the swarm to inquire as to the reason for the activity, including 
fair use reasons for being in the swarm. Indeed, there are no corroborating witnesses 
at all - plaintiffs entire case relies on Mr. Patzer's software and Mr. Macek's 
interpretation thereof. 
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3. Apparently, the software does not track who "downloaded" the movie, 
it only logs who "uploaded" a piece. Plaintiff speculates that each defendant who 
uploaded a piece must have also downloaded the entire movie, but there is 
absolutely no evidence of this. Mr. Patzer's software does not "watch" each 
defendant download the movie. The First Amended Complaint (ECF No. 3 at f 83) 
misleadingly suggests that the software does in fact watch the defendant download 
the movie claiming each defendant was "observed infringing" at a certain time and 
date, but without explaining that in fact what is happening is that only one piece is 
"uploaded" by the investigator, and that the one piece may be so small as to be 
imperceptible to the human eye. Plaintiff also does not distinguish the operative 
rights under the Copyright Act, 17 U.S.C. Section 106, since "downloading" the 
movie might implicate the "reproduction" right where "uploading" might implicate 
the "distribution" right. Indeed, discovery provided to date indicates that plaintiff 
has clearly assigned its "exclusive distribution" rights to Vision Films. ECF No. 39 



4. Apparently, the software does not track which "piece" is uploaded by 
the investigator from each IP address. To date, plaintiff has been unable to identify 
which piece was allegedly uploaded from the IP address associated with Mr. 
Lamberson. This is important because the piece might be subject matter that is 



12. 
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disclaimed from the copyright. The Elf-Man copyright has expressly disclaimed 
material. ECF No. 36 at f 21. 

5. Apparently, plaintiff does not take into account the international aspect 
of the investigation. Plaintiff has never explained how and where these two 
witnesses work, but the presumption is that they are in Germany. The PCAP file 
provided in discovery, however, appears to indicate the investigator sent its request 
for a piece from the Netherlands and that the piece was received in the Netherlands. 
Smith Dec. at f 10. Additionally, Plaintiff does not explain how these witnesses 
could be knowledgeable about what is the "observation of infringement" when the 
investigators are not U.S. attorneys, nor acting at the direction of plaintiffs U.S. 
counsel. 

6. Apparently, plaintiff does not take into account whether the 
investigators are engaged in lawful activity. Clearly, the only real infringer who is 
alleged to have "downloaded" the entire movie is the investigator, because the IP 
addresses associated with the defendants have only allegedly uploaded one piece, 
and only the investigator actually downloaded the entire movie. In addition, the 
investigators are engaged in activity which is covered by the Washington State 
Private Investigator statutory provisions, but there is no evidence that Messrs. Patzer 
or Macek are licensed or bonded under RCW 18.165 or are otherwise in compliance 
with the statutory scheme of RCW 18.165. RCW 18.165.010 defines "private 
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investigator agency" as an entity "engaged in the business of detecting, discovering, 
or revealing" "evidence to be used before a court" - precisely what Messrs Patzer 
and Macek are doing. None of the exceptions at RCW 19.86.020 appears to be 
applicable. RCW 18.165.150 requires such investigators to be licensed and bonded. 
The temporary "visiting" investigator rules of RCW 18.165.140 apparently were 
never implicated. 

7. Apparently, plaintiffs counsel did not hire and direct the investigators. 
The Court has ordered that plaintiff explain its relationship to the investigators. ECF 
No. 29. Plaintiff took six weeks to provide such an explanation, yet the explanation 
begs more questions than it answers. According to the explanation (submitted under 
seal in the Smith Dec. at f 11), plaintiff assigned certain rights to company one. 
Then this company hired company two to "arrange" the investigation. Then 
company two "retained" company three to perform some undefined investigation 
work pursuant to an undefined agreement with undefined compensation. Then, 
purportedly, Mr. Macek was "working for" company three to do whatever it is about 
which he will testify, and Mr. Patzer is an "outside consultant" for an unknown 
party who designed the system purportedly used by company three, and about which 
he will apparently testify. Defense counsel wrote on April 16, 2014 for a 
clarification of this explanation, since the known facts make the explanation 
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implausible. (Smith Dec. at f 12, Exhibit E, filed under seal.) To date, there has 
been no reply by plaintiff to this request for clarification. Smith Dec. at f 12. 

Defendant has addressed each of these limitations about the investigation and 
the investigators in its Second Amended Answer, Affirmative Defenses and 
Counterclaims (ECF No. 36). Consequently, Mr. Lamberson seeks to take the 
depositions of Messrs Patzer and Macek in order to confirm that indeed the 
"investigation" is inadequate and inadmissible as a matter of law. 

Mr. Lamberson raised the issue of deposition of Messrs Patzer and Macek at 
the Scheduling Conference with the Court on December 19, 2013. The Court's 
Scheduling Order (ECF No. 17 at f 3) invites Mr. Lamberson to request letters 
rogatory (sic, should be Letters of Request) to conduct the depositions in Germany. 
Defense counsel has investigated the procedure for depositions of individuals in 
Germany in connection with a U.S. lawsuit. The procedure is complex and 
expensive for an individual like Mr. Lamberson. Smith Dec. at f 4. It may be that 
plaintiffs choice of its German investigators was designed to dissuade accused 
individual defendants like Mr. Lamberson from taking their depositions. Indeed, the 
entire problem would have been avoided had plaintiffs counsel selected a private 
investigator who was in fact licensed in Washington State and available here for 
deposition. 
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Defense counsel has attempted to resolve this matter with plaintiffs counsel 
without leave of court, but to no avail. Smith Dec. at f 13, Exhibit G. Because 
Messrs Patzer and Macek will have to travel to Spokane for trial, and because the 
plaintiff company itself has no witness as to the alleged infringement who could be 
compelled to deposition in Spokane, defense counsel suggested that Messrs Patzer 
and Macek volunteer to appear in Spokane for deposition. Plaintiffs counsel replied 
that this would require payment of these witnesses' expenses and also payment of 
Mr. Patzer's hourly rate. ECF No. 39 at f 8, Exhibit 6. (Although plaintiffs counsel's 
Declaration filed April 25, 2014 (ECF No. 41-1 at p. 3) indicates that these 
payments were only a "suggestion," the text of the declaration shows the plaintiffs 
insistence on these points). On April 23, 2014, defense counsel again requested the 
depositions be conducted in Spokane (or Seattle or Portland), and offering plaintiff 
the opportunity to take a preservation deposition of the witnesses so they could 
avoid a second trip to Spokane for trial. Plaintiff's counsel has rejected this offer. 
Smith Dec. at f 14, Exhibit H. 

The equities support an order for the plaintiff to produce its only fact 
witnesses in Spokane for deposition. Plaintiff chose its investigators who are 
operating in contravention of Washington State law. Plaintiff should not be able to 
stifle discovery by hiding behind the expensive procedure required for a deposition 
in Germany, in combination with demands that fact witnesses be compensated to 
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appear in Spokane. Defendant remains open to allowing a preservation deposition 
for trial so as to only require the witnesses to make the one trip that otherwise would 
be necessary for the trial. 

Defendant respectfully requests an Order requiring plaintiff to produce these 
witnesses in Spokane for deposition before the conclusion of the discovery period, 
which is April 13, 2015. 

Alternatively, Defendant respectfully requests that the court issue Letters of 
Request, enabling the depositions of plaintiffs fact witnesses residing in Germany. 
Smith Dec. at f 15, Exhibit I. 
DATED this 30 th day of April, 2014. 

LEE & HAYES, PLLC 
By: s/J. Christopher Lynch 



J. Christopher Lynch, WSBA #17462 
Jeffrey R. Smith, WSBA #37460 
Rhett V. Barney, WSBA #44764 
601 W. Riverside Avenue, Suite 1400 
Spokane, WA 99201 
Phone: (509) 324-9256 
Fax: (509) 323-8979 
Emails: chris@leehayes.com 



jeffreys@leehayes.com 
rhettb@leehayes.com 



Counsel for Defendant Ryan Lamberson 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 30 th day of April, 2014, I caused to be 
electronically filed the foregoing with the Clerk of the Court using the CM/ECF 
system which will send notification of such filing to the following: 

Maureen C. VanderMay efile @ vandermaylawfirm.com 



LEE & HAYES, PLLC 

By: s/J. Christopher Lynch 

J. Christopher Lynch, WSBA #17462 
601 W. Riverside Avenue, Suite 1400 
Spokane, WA 99201 
Phone: (509) 324-9256 
Email: chris@leehayes.com 
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